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EPCRS DEFINED

»Employee Plans Compliance
Resolution System (EPCRS)

» Currently set forth in Revenue Procedure
2013-12, which superseded Revenue
Procedure 2008-50

»Information about EPCRS can be found at the
www.irs.gov/Retirement-Plans - double click on
the link “Correcting Plan Errors”



http://www.irs.gov/Retirement-Plans
http://www.irs.gov/Retirement-Plans
http://www.irs.gov/Retirement-Plans
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Objectives

* Review new Forms required for each
Voluntary Correction Program (VCP)
Submission

* Review Model Compliance Statements
and new Appendices

* Discuss updates made to EPCRS definitions
and corrections principles impacting 403(b)
plans

* Review other important modifications to
EPCRS
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Effective Date

»Rev. Proc. 2013-12 is mandatorily effective
April 1, 2013.

»Plan Sponsors may apply the provisions of
Rev. Proc. 2013-12 on or after December 31,
2012, however, the VCP submissions must be
made Iin accordance with the procedures set
forth under this revenue procedure including
mailing the VCP submission to the new mailing
addresses set forth in section 11.12.
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Required VCP Forms

All VCP submissions submitted under
Rev. Proc. 2013-12
must include two new Forms:

Form 8950, Application for
Voluntary Correction Program

and

Form 8951,Compliance Fee for Application for
Voluntary Correction Program
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Form 8950

P00 | e e -] Form 8950 solicits

"""""" e . . :
e e iInformation, including some
‘ . . .
B— ] — — - - items previously submitted

\

‘ifF N country n

| | | | | :
e e under separate cover. This

2a Peraon to contact if more information s needed. (pee instructions)

]
(1f a Power of Attomey ia attached, chack box and do not complate lines 2a through 2g.) [ I nCI udes .

= FEE—— - Initial penalty of perjury

2f Telaphone number 2g Faxnumber

| | | Statement

ff more space is neaded for any line Hams, attach additional sheets of the same size as this form. Identiy each additional shaet with
the plan sponsor's neme and EIN and ety the comespandingline item.

it e s 8 bt o ot * Abusive tax avoidance

ara frus, comact, and complets.

- - Statement

This application must ganerally be- signed by the owner ar an authorized employee
of the plan sponsor. For exceptions, ase instructions undsr Who Must Sign.

Ty orprintnams e o print e

I | Examination statement

*Determination letter
L -l application statement

*Former Appendix C
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Form 895

- Form 8950 includes | _ -
a Procedural o ——
Requirements

Checklist.

- Ll
. If this I &n anonymous VCR submission, have you ncluded a signed statement from the plan sponsor's reprassntative
incicating the represatative has the lsge authorization o make this aubmission and s willng and eble to submit Form
2848 to the IRS upon discosure of the taxpayr's identity? Ses instructions and Rav. Proc. 201-12, asctions 1010 and
11.08.

If this WGP submssion Fwolues an orphan plan, have you inchuded appropriate documentation that establishea thet this
‘aubmission Iz baing mads by an eligbls party? Ses inatructions and Rev. Proc. 201312, sections 5.03 and 11,10,

n
NOTE. ffyou anewarad *Yes” to line 6, then item 12 thraugh 18 on this checklist do not apply (as they have been incorporated into
Schadules deecribed in Rev. Proc. 2013-12, Appendix C, Part ). Al spplicabla tems o sach of the Scheclas need fo ba complotad,
ussd

1 lo Form 8951, C:mpﬂame Fee for Application for Vokutary Coreotion Pragram (VCP) Under the Emplayes Plare
Compliance (EPCRS), sttached to

2 |aﬂnwmmmpnmfuwmrmlmn (and & photocopy of the complianca fas chack] attached to Form

3 w.;wmrlsi-. ia Form 2848, Power of Attomey and Declarstion of Representative, andfor Form 8821, Tax Informetion
attached? For mora Mormation, sss Disclosurs Aequest by Taxpayer in the natructions and Fev. Proc.
zmu[arnama

4 s the employer identification numbr (EIN) of the plan eponsar/emplayar (NOT the trust'a EIN, or an individual's SSN)
enterad an Ine 117 Saa Line 11 n the Instructions.
5l signed and dated? ft g st bs signed by an authorizad amployes o the owner of the plan
aponscr. Sas Who Must Sign inthe instructions for situstions whers the signer may be a differsnt person.

tryou o autiting Appancix G, Purt, Mot VGP Complacs Stakament o Appandis G, Part . chatul, haoyou
usad tha official varsions of thass documents that ara loeatad &t www.re gov/Retirsment-Plane/ Cormeet
The formeat of thess documents may nat be modified in any way. Ses Rav. Proc. 2013-12, sections 11.01 and pii
If you answerad *Yes" toline 72, have you anewered inse 7b and 7eand euppliad the requestad Information?
1f you answerad *No” to line 7b, have you included & written explanation as requestad by lins Th

If you anawerad “Yes" to ine 7a. have you Included: a separate determination latter spplication that indludss a Farm 8717:

@ o~

O OO0 OoOoog gooao

[m]

and you must include the er listed on sach with your VCP submission, The Schedules may be

a8 por & Wosel VCP Sulbmiesion Compllre Statamen dascribed n Fia, Proc, 2043-12, Appandin C, Part o regalve serai
qualification failure. If you combine the Schedules with the model compliance statement, you must specily in sach section of the
model compliance statament the Schedules baing submitted in that ssction.

completed. .
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Form 8951

“*Specifies the compliance
8051 | conarg e g fee that is being submitted. It

| = | also helps applicants

T Flan wperar s oy ‘a Hmmnb«|‘Pinnm

— determine the applicable

& W you are submilting a check for an addfional VCP corplance f2a that has bieen requieied by an IS empiayes in Volurtary Camplians,

e VCP compliance fee.

o o

e e “Must be attached to Form
P = 8950.

i Over 10,000 O sesono

complance fee wilbe ths lesser f 1] the dhmampmmh“ gﬂwwmmm s Bt
{sea matnictions) #any boxn 8 - fhah:“hd‘paymyﬂn carraeponding mdvod mﬂm o

e e “*Is similar to Form 8717,

implement optionsl tax law changes, as described in Rev. Proc. 204812,
asction &05{3}al. See Rav. Proc, 2013-12, asction 12.03(2)

{B) VCP submission releies fo Ria nonamender fallres described

Rev. Proc. 2013-12, section 6.05(2)(a)], and the VCP submission & mads| D General compliance fee amount from line 7 s

within a 1-year psriod following the sxpiration of the plan's remedial reduced by 50%.

amendment period for comphing wih such changes. See Rev. Proc.

201312, section 12.03(1).

c] VGP aubmizsion relates fo a fallre to comply wilh Intemal Revanua Cods|

R T O Determination, Opinion, and

() VCP sbission relates o a faure of partipent loans to comply wit| [ General compliancs fee amaunt fom fns 7 ia
mm zm]p: rules, provided o mors than 25% of plan participants, reclioad by 50%.
nmmmmmmmammm

e Advisory Letter Request.

For Pap Act Notice, cat Mo, TTTIW Forn 8051 av. 1-2019

L -
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Forms 8950 and 8951

“*Forms 8950 and 8951 must be included for
each VC submission, including anonymous
submissions, group submissions and
submissions involving multiple employer,
multiemployer and orphan plans.

“*In order to prevent delays, each Form 8950
and Form 8951 needs to be properly
completed.

“*Generally Form 8950 must be signed by the
owner or an authorized employee of the plan
sponsor (For exceptions see instructions, under
Who Must Sign.)

10
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Availability of Forms 8950 & 8951

The forms and related instructions have been published
and are available to the public in the following ways:

Internet:

 Form 8950 and Instructions
e Form 8951

Telephone/Mail:

At the time of this presentation, the forms cannot be
ordered via the IRS’ 1-800-829-3676 telephone number
and received via U.S mail. The internet at www.irs.gov is
the only place the forms and instructions are available.

11


http://apps.irs.gov/app/picklist/list/formsPublications.html;jsessionid=Ys7nF8KXzu6XJQv+n-xn2A__?value=8950&criteria=formNumber&submitSearch=Find
http://apps.irs.gov/app/picklist/list/formsPublications.html;jsessionid=XKkZLjCg00PUPlYQUIVPKg__?value=8951&criteria=formNumber&submitSearch=Find
http://www.irs.gov/
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New Mailing Address

All VCP submissions and non-VCP
submissions involving 457(b) plans, and any
determination application, if applicable, must be
mailed to:

Internal Revenue Service

P.O. Box 12192

Covington, KY 41012-0192
VCP submissions shipped by express mail or a
delivery service should be sent to:

Internal Revenue Service
201 West Rivercenter Blvd.

Attn: Extracting Stop 312
Covington, KY 41011

12



Rev. Proc. 2013-12 | Tax Exempt & Government Entities

Assembling the VCP Submission

¢+ Section 11.14 was revised to:

1. Incorporate Form 8950 and Form 8951
requirements.

2. Remove duplicative items captured by Form
8950.

3. Clarify that the IRS will process VCP
submissions and accompanying
determination letter applications (if
applicable) separately. Any documents
required to be filed for both the VCP
submission and the accompanying
determination letter application must be
provided in duplicate.

13
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Rev. Proc. 2008-50 Appendices Not
Carried Over to New EPCRS

* Appendices C, D, E and F that were
part of Rev. Proc 2008-50 are no
longer available under the new
EPCRS Rev. Proc. 2013-12.

* These Appendices have been
completely revised or no longer
exist.

14
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New Model Compliance Statement
and Model Appendices

Rev. Proc. 2013-12 includes a brand new
Appendix C that contains:

« Part | Model VCP Submission Compliance
Statement; and

= Part Il: Model VCP Schedules 1 through 9
that resolve certain limited, specific
gualification failures and which contain
standardized correction methods. Such
documents are designed to work with the
model VCP submission compliance
statement.

15



Appendix C Part |
Model VCP Compliance Statement

Appendix C Part |,
Model VCP Submission
Compliance Statement

has replaced

Appendix D and F of
Rev. Proc. 2008-50
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APPENDIX C-PART I
MODEL VCP SUBMISSION COMPLIANCE STATEMENT

Plan Name: EIN: Plan #:
(Please include the plan name, Applicant's EIN, and plan number on each page of the
compliance statement.)

SECTION L. FLAN INFORMATION

1. APPLICANT'S NAME

2. APPLICANT’S EIN 3. PLANNO.
(de motwam Socis] Sacurty Nember)

4. PLANNAME

SECTION T APFLICANT’S DESCRIPTION OF FATLURES

Attach ndditional pages, asneeded Label atachment “SECTION IL APPLICANT'S DESCRIPTION OF
FAILURES " List and muniber each failure separately. If using the Appendix C, Part II Schedules, simply specify
the Schedulefs) that are to be part of this compliance statement and attach them to this compliance statement.

SECTION III. APPLICANT'S DESCRIFTION OF THE PROPOSED METHOD OF CORRECTION

Attach additional pages, as needed. Label attachment “SECTION IIL APPLICANT'S DESCRIPTION OF THE
PROPOSED METHOD OF CORRECTION.” Describe the correcrion method applicsble to each failure listed in
Section II. fusing the Appendix C, Mﬂsmhgm‘ﬂqufth)ﬂmmmhmnfﬂm

compliance statement and attach them to this compliance statement.

SECTION IV. APPLICANT’S PROPOSED PROCEDURES TO LOCATE AND NOTIFY FORMER
EMFLOYEES OR BENEFICIARIES

Ammach additional pages, as needed. Label anachment “SECTION IV. APPLICANT'S PROPOSED PROCEDURES
TO LOCATE AND NOTIFY FORMER EMFLOYEES OR BENEFICIARIES.” Describe the method(s) that will
be used o locate and notify former employees and beneficiaries, ar provide an affirmative statement that no former
amployees or beneficiaries ware affected by each failure listed in Part IT or will be affected by the correction
‘methods described in Section TIL. See section 6.02(5) (d) of Rev. Proc. 201312

16
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Appendix C Part |
VCP Model Compliance Statement

Appendix C Part |, Model Compliance Statement:

» Can be used for all VC submissions, but is not
required.

»Can be combined with Appendix C Schedules 1
through 9.

»Requires narrative to be included on all VCP
submissions that pertains to locating former
participants

17
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Revisions of Appendices

»Appendix C, VCP Checklist, under Rev.
Proc. 2008-50 has been done away with.
However, some of its items have been
revised and incorporated into the Form 8950
Procedural Requirement Checklist.

»Appendix D, VCP Submission, under Rev.

Proc. 2008-50 has been replaced with
Appendix D, Acknowledgment Letter.

» There is no longer an Appendix E or F.

18
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Appendix C Part II:
Schedules 1 through 9

»Former Appendix F, Schedules 1 through 9
under Rev. Proc. 2008-50 have been
revised and are now Appendix C Schedules
1 through 9.

19
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Appendix C Part lI: Schedule 1
The format of Schedule 1 has been changed.

» Page 1 now includes
Instructions as to when

APPENDIX C PART II, SCHEDULE 1
Interim and Certain Discretionary Nonamender Failures

Plan Name: EIN- Plan #
(Please include fhe plan name, Applicant's EIN, and plan number on each page of fhe submission, including
attachments )

e . g e Schedule 1 can be used

or discreti required because of the plan’s implementation of an optionsl
Beingz

to report the correction of
a failure to timely adopt

jmﬁ%ﬁmﬁmﬁmm:mm good faith, interim
o amendments, or

i —— discretionary

Z,dm amendments required

If “No,” STOP - do NOT use this Schedals 1

because of the plan’s
Implementation of an
optional law change.

20




»Page 2 now requires
a list of each statutory,
regulatory, or other
requirement for which
the Plan was not
timely amended. A
general statement
referring only to a
cumulative list or
statute is not
acceptable.
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Appendix C Part lI: Schedule 1

Plan Name: EIN: Plan #:

(3) The Plan Sponsor identified did not timely adopt amendments for the following:
{List each statutory, regulstery, or other requizsment for which tie Plan was not timely amended, and specify for
each such requirement the published cumulative list in which such requiremenr appears and the location of the
comective smendment in the documents inchided with the VCP ion (for example, by mumber
and paragraph number, or in the case of a restated plan, by page and section mumber). Do not use 3 general
‘statement referring only to a cumulative list or statute. For instance, the following description would pot be

“All mteri cinted with the 203X cummiative List [or the Pension Protection Act

2008 (PPA)] were not timely =)
Attach additional papes as needed Label “Identification of Failures™ and inchade the

plan nzme, plan spensor’s EIN and plan mmber on each page.)

SECTION IIL. CHANGE IN ADMINISTRATIVE PROCEDURES
‘The Applicanr hss rsken the following step(s) to ensure that the failura(s) will nor recur:

21
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Schedule 2 has been revised
to include:

« all non-amender failures
through the 2012
Cumulative List,
including pre-approved
DB and DC plans,

«failure to timely adopt an
amendment associated
with a favorable DL, and

« a failure to timely adopt
a written 403(b) plan.
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APPENDIX C PART II, SCHEDULE 2
Nonamender Failures (other than those to which Schedule 1 applies) and Failure to Adopt
a 403(b) Plan Timely

Plan Name: EIN: Plam#:
(Please include the plan name, Applicant’s EIN, and plan number on each page of the submission.)

SECTION L. IDENTIFICATION OF FAILURES

A Qualified Plans: The plsn identified sbove was not amended to comply with the applicable provisions of the
Mmmmmb’mm&mmummum@mdm

mmlwmhulmhm&mmyﬁnnflﬂd (ERISA)
The Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA)
The Deficit Reduction Act of 1984 (DEFRA)

The Retiremenr Equiry Act of 1984 (REA)

The Tax Reform Acr of 1986 (TRA '36)

Thel of 1992 (UCA)

The Omnibus Budget Reconcilistion Act of 1993 (OBRA)
GUST (includes muwmmm the Uniformed Services Employment and
b Protection

EIEIEIEIDDEID

O

The changes required by the Curmulstive List for the plan’s last on-cycle year:
[]  Thechanges required by the 2004 Cumulative List (Motica 2004-84, 2004-2 C5. 1030)
for an aligible employer using 3 pra-approved defined conriburion plan who failed to adopt the
d plan by 4/3010, 2 raquired by Announcement 3008-23, 2008-1 C.E. 731

The changes required by the 2005 Cumulative List (Notice 2005101, 2005-2 CB. 1219)
for Cycle A individually designed plans.
[0 hechanges mwu)mmmmmmmammlcnzss;m
Cycle B pre-approved define

usmg a

benefit plan mmawmmmm lan by 4/30/12, as required wﬂmlmom(
2010-20, 2010-15 LR B. 551

[]  Thechanges required by the 2007 Cumulative List (Notice 2007-94, 2007-2 C. 1179)
for Cycle C individually desizned plans.

[0 Thechanges mwm)mcmmmmmmm 2008-50 LR.B.
1275) for Cycle D

O

designed plans.

The changes required by the 2009 Cumulative List (Notice 2009-98, 2009-52 LR B. 974)
for Cycle E individually desizned plans.
[0  oechanges required by the 2010 Cumularive List (Motica 2010-00, 2010-52 L E. 909)
for Cycle A individually desined plans associated with the second submission under the remedial
amendmen: cycle

[0  Tbechanges required by the 2011 Cumulative List (Notice 2011-97, 2011-52 LR B. 923)
for Cycle B individually desizned plans sssocisted with the second submission under the remedial
smendment cycle

22
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Appendix C Part 1I: Schedules-
other changes

»Schedules 3, 4 and 9 were changed to reflect
the revisions regarding the method of
locating former participants or beneficiaries
so that it coordinates with the Model VCP
Submission Compliance Statement.

23
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Electronic, Interactive Versions of
Appendix C &D Are Available

£ Correcting Plan Errors - Fil-n VCP Subs =i8lx|
G - s
oFawis 2 GeddteWeh £ ChyosGad £ MeneBpherles £ ItemetSist
#|-|@ | o |& x| | BB - me P Sy Tose @ °
4
B Correcting Plan Errors - Fill-in VCP voa
i = Submission Documents
.
Rewerue Procedurs 01312 you complete the VCP subrission
process. This revente procedure is optional unti Apd 1, 2013
o Schedie 4 - SMPLE RAs
lan Loan Failres {Qualiied Plans and 403(b) Plans)
mployer Eligibiity Falure (§ 401k} and 403(b) Ptans only)
ofthe § 40ig Limt
hure to Pay Required Minimum Distributions Timely under § 401(2)3)
 Scheduie §- Comection by Plan Amendment fm accordance with Appendix B)
Appendix D - Acknowledgement Letter
o Acknosedgenent st
Forms 8950 and 8951
Both of be ncluded 01312
o Form 8950, Agpéication for Voluniary Corecton Program (VCP) flnstructions) -
TTTTT Mt Fa~ R~
et G EDGEEEEVS2H G G@BAY ssm

[Glsenttes-—... | iy 2013, | 33U tofor,.| 1 BGSRevr..| L Pk WPr. | - o npartart..| B recise.. [ comectmgr_ @Mt ofs..| BOGS 570 Foy
i

Interactive PDF versions of:
*Appendix C Part |
*Appendix C Part lI-Schedules

*Appendix D: Acknowledgement
Letter

*May be completed online and
then printed out.

*Available at
www.irs.gov/retirement then
click on “Correcting Plan Errors”
then click on “VCP fill-in-forms”

24
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403(b) Plans-Major Changes

»EPCRS was revised to allow for the correction
of new plan document and operational failures
iInvolving 403(b) plans that failed to comply with
the new requirements of the final 403(b)
regulations beginning with the 2009 plan year.

»403(b) failures arising in pre-2009 plan years
may be resolved by EPCRS if they comply with
Rev. Proc. 2008-50 definitions.

25



Rev. Proc. 2013-12 | Tax Exempt & Government Entities

403(b) Plans-New & Revised Definitions

»Section 5.02, Definitions for 403(b) Plans, has
been modified to:

 Add a definition of Plan Document Failure,

* Revise the definitions of Operational Failure,
Demographic Failure, and Employer Eligibility
Failure to coordinate with the new definition of
Plan Document Failure,

« Add definitions of Overpayment and Favorable
Letter.

26
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403(b) Plans-New Correction Principles

»Section 6.10 was added to provide correction
principles for 403(b) Plans:

» Generally correction for a 403(b) Plan is
expected to be the same as the correction
required for a Qualified Plan with the same
Failure (i.e., Plan Document Failure,
Operational Failure, Demographic Failure,
and Employer Eligibility Failure).

27
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403(b) Plans-New Correction Principles

»Section 6.10(2) provides for Special 403(b)
correction principles:

« Some 403(b) failures can be corrected by
treating a contract as a § 403(c) annuity
contract.

* A 403(b) Plan generally will be treated as
having a Favorable Letter if they have timely
adopted a written 403(b) plan.

« SCP availability to correct Operational
Failures, the requirement to have established
practices and procedures only applies for
failures occurring after December 31, 2009.

28
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403(b) Plans-New Correction Principles

» Section 6.10(3) provides correction principles
for failure to adopt a written 403(b) plan:

* Failure to adopt a written 403(b) plan timely
In accordance with the final regulations under
§ 403(b) and Notice 2009-3 may be
corrected under VCP and Audit CAP.

* Issuance of a compliance statement or
closing agreement for the failure to adopt a
written 403(b) plan timely will result in the
plan being treated as if it had been adopted
timely for the purpose of making available the
extended remedial amendment period set
forth in Announcement 2009-89.

29
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403(b) Plans-Temporary Reduced Fee

» Section 12.02 (5) was added to provide that the
applicable compliance fee under section 12.02(1) is
reduced by 50% if:

a) the VCP submission involves a failure to adopt a
written 403(b) plan timely in accordance with the final
regulations under § 403(b) and Notice 2009-3,

b) is the only failure included in the submission, and

c) the VCP submission is made within the one-year
period beginning with the date of publication of this
revenue procedure.

The VCP submission must be sent to the Service no
later than December 31, 2013 in order to be eligible for
the reduced fee.

30
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403(b) Plans-VCP Submissions
Made Under Rev. Proc. 2008-50

» 403(b) Plans, with plan document failures or certain
operational failures arising from failure to comply with the
final 403(b) regulations, that were not closed or returned
by December 31, 2012, will have the option to apply Rev.
Proc. 2013-12.

« The plan sponsor or their Power of Attorney will
be asked to submit a written request asking the
IRS to process the submission under Rev. Proc.
2013-12 requirements.

* The written request should not be submitted until
Instructed by the VC specialist that has been
assigned to work the VCP case.

 The VCP submission will have to be revised
depending on the format in which the submission
was submitted under Rev. Proc. 2008-50.

31
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Other Modifications- SCP Eligibility

» Section 4.04 was updated to promote the use
of SCP for § 415(c) failures in certain defined
contribution plans experiencing recurring
excess annual additions if certain specified
actions are taken in a timely manner by the
plan sponsor.

32
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Other Modifications- SCP Eligibility

The conditions and actions are as follows:

1.Limited to a plan that provides for elective deferrals
and nonelective employer contributions that are not
matching contributions; and

2.Excess annual additions under § 415(c) are regularly
corrected by return of elective deferrals to the affected
employee within two and half months after the end of
the plan’s limitation year. The correction, however,
should not violate another applicable Code
requirement.

33
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Other Modifications- SCP Eligibility

» If all conditions mentioned on the previous
slide are met, for SCP purposes, the Plan is
not treated as failing to have established
practices and procedures to prevent the
occurrence of a § 415(c) violation.

34



Rev. Proc. 2013-12 | Tax Exempt & Government Entities

Other Modifications-457(b) Plans
» Section 4.09 has been modified:

« Under Rev. Proc. 2008-50, 457(b) plans
sponsored by tax exempt organizations were
not allowed under any circumstances.

 Avallability of correction is generally limited to
governmental entities.

* The Service may consider a submission
where, for example, the plan was
erroneously established to benefit the entity’s
nonhighly compensated employees and the
plan has been operated in a manner that is
similar to a Qualified Plan.

35



Rev. Proc. 2013-12 | Tax Exempt & Government Entities

Other Modifications-Funding of QNECS

»Section 6.02(4)(c) and Appendix A, section .03,
were modified to clarify that for purposes of
correcting a failed ADP, ACP or multiple use
test, any amounts used to fund QNECs must
satisfy the definition of QNEC in § 1.401(k)-6.

» This regulation does not allow a QNEC to be
funded by plan forfeitures.

36
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Other Modifications-DB Underpayments
»Section 6.02(4)(d) was modified to clarify that:

« Delays in payment should be increased in
accordance with the plan’s provisions for
actuarial equivalence in effect at time
distribution should have been made.

« Corrective distributions are not subject to the
requirements of § 417(e)(3) if made to make
up for missed payments for a benefit not
subject to the requirements of § 417(e)(3).

37
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Other Modifications-Failures Involving
§ 436 Restrictions

»Section 6.02(4)(e) was added to correction
principles to reflect possible restrictions
Imposed by § 436, and to deal with a plan’s
failure to comply with § 436 restrictions In
operation.

» Corrective contributions generally required to
be made to the plan to pay for corrective
distributions or corrective amendments while
subjectto § 436 restrictions.
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Other Modifications-Lost Participants

» Section 6.02(5)(d) was revised to deal with lost plan
participants who are owed benefits.

 IRS letter forwarding program is no longer available as
a safe harbor search method.

« Specifies some methods that may be used to find lost
participants (i.e. use of a non-IRS letter forwarding
program, a commercial locator service, a credit
reporting agency, or Internet search tools.)

A plan will not be considered to have failed to correct
a failure due to the inability to locate an individual if
reasonable actions to locate the individual have been
undertaken in accordance with this section 6.02(5),
provided that, if the individual is later located, the
additional benefits are provided to the individual at that
time.
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Other Modifications-Correction
Principles

» Section 6.03 was revised to clarify that the
benefits and responsibilities associated with
this correction principle also apply if correction
of the employer eligibility failure is
accomplished via Audit CAP.

»Section 6.04(2)(c) was revised to add a
sentence for plans under § 436 restriction.
Corrective contributions may need to be made
to a single employer DB pension plan if the
spousal choice option discussed in this section
IS to be offered to the affected spouse.
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Other Modifications-Determination
Letter Requirement

» Section 6.05 was revised to specify that a determination
letter application is not to be submitted under EPCRS if:

Model amendments or IRS approved pre-approved
plans are used to fix any type of qualification failure.

Demographic Failures.

Non-amender failures limited to specific late “good

faith amendments”, “interim amendments” and
“Optional law changes” defined in section 6.05(3)(a).

Operational failures corrected by plan amendments by
off-cycle plan sponsors. Will need to submit a DL
application when on-cycle.

Failure to adopt amendments required under the
terms of a favorable determination letter.
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Other Modifications- Definitions and
Compliance Statement Limits

» Section 6.05(3)(a) was revised to clearly define
what is meant by “good faith amendments”,
“interim amendments”, and “optional law
changes”.

» Section 6.05(3)(c) [formerly part of 6.05(3)(b)]
was revised to clarify the scope of reliance
provided by a compliance statement or closing
agreement.
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Other Modifications-Preapproved Plans

» Section 6.05(5) was added to address corrective amendments
to pre-approved plans.

« A plan sponsor may continue to rely on a pre-approved
opinion letter even if the corrective amendment was not in
the pre-approved plan document provided that:

(i) the corrective amendment would otherwise be
permitted under the rules for pre-approved plans and

(i) no other modification has been made to the plan that
would cause the plan to lose its reliance on the
opinion or advisory letter.

If these conditions are satisfied, the plan sponsor
will be allowed to continue to rely on the plan’s opinion or
advisory letter.
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Other Modifications-Correction of
Overpayments

» Section 6.06(3) was revised to clearly address
the correction of Overpayments made from
defined benefit plans.

« DB Overpayments must be corrected by
following similar rules that are specified In
Appendix B, section 2.04(1) with regard to
the “Return of Overpayment and “Adjustment
of Future Payment” correction methods.
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Other Modifications-Correction of
Overpayments

»Section 6.06(4) was added to specifically
address the correction of Overpayments from
defined contribution plans. In addition, it
clarifies that a corrective employer contribution
IS not needed to fix premature distributions in
some cases.
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Other Modifications-Miscellaneous

» Section 6.07 was revised to clarify that the correction
principles of this section apply to Audit CAP.

» Section 10.07(8) was revised to improve clarity and to
reference the new model compliance statement in
Appendix C Part I.

» Section 10.10 was revised and section 11.08(2) was
added to require that an individual who represents the
plan sponsor and who submits an anonymous VCP
submission must satisfy the Power of Attorney
requirements and provide a penalty of perjury statement

to that affect.
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Other Modifications-VCP fees

» Sections 10.11(1) and 12.05 were revised to clarify that in
the case of either a prototype or specimen plan, the
number of plans (for the purpose of determining the
number of group submissions that may be required) is

based on the number of basic plan documents, not
adoption agreements.

» Section 10.12(2) was revised to clarify that the VCP
compliance fee or Audit CAP sanction imposed in regard

to multiple employer plans or multiemployer plans is
based on participants rather than assets.
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Other Modifications-Required
VCP Documents

« Section11.04(3) was revised to provide that if
a restated plan document is being submitted
as evidence of correction then the plan
sponsor must identify the corrective plan
language in the restated plan that fixes the
disclosed qualification failures.

« Section 11.05 now requires a photocopy of
the check for the VCP compliance fee to be
iIncluded with the submission.

« Section 12.01(2) provides notice that VCP
compliance fee checks may be converted
Into an electronic fund transfer.
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Other Modifications- Reduced VCP Fees

» Section 12.03(3) now provides a flat $500 compliance
fee if:

* the sole failure of the submission is the failure to adopt
an amendment (upon which a favorable determination
letter is conditioned) within the applicable remedial
amendment period; and

* the required amendment is or was adopted within
three months of the expiration of the remedial
amendment period for adopting the proposed
amendment. Generally, if the amendment was
adopted more than six months from the date of the
original determination letter it does not qualify for the
reduced compliance fee.
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Other Modifications- VCP Fees

» Sections 12.04 was added to provide that if a
VCP submission includes multiple failures,
each of which is subject to a reduced fee, then
the fee for the submission will be the lesser of
the sum of the reduced fees or the regular
compliance fee.

» Section 12.08 was revised to clarify how to
determine the number of plan participants if the
Plan Sponsor is not required to file a Form 5500
series return with regard to a Qualified Plan or
403(b) Plan eligible for VCP.
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Other Modifications- CAP Fees Associated with

Determination Letter Applications
»Section 14.04(1) & (2) were revised to update the fee schedule
and its acronyms for nonamenders discovered during the
determination letter application process not related to a VCP
submission:

Emplover's Em Io}rer's
Number of 2"'P §of & year 1 Pordvear GUST/ ucas TRA T/ID/IR ERISA
Participants Remedial Remedial 401(a)(9) OBRA ‘86

Amendment Amendment Regs 93

Cycle Cycle
20 or fewer $ 2,500 $ 3,000 % 3,500 $ 4,000 % 4,500 S 5,000 $ 5,500
2150 T 5.000 $ 6,000 % 7,000 $ 8,000 % 9,000 $10,000 $11,000
51-100 $ 7.500 $ 0,000 510,500 $12,000 $13,500 $15,000 $16,500
101500 $12.500 $15,000 $17,500 $20,000 $22,500 $25,000 $27,500
501-1,000 $17.500 $21.,000 $24,500 $28,000 $31,500 $35,000 $38,500
1,001-5,000 $25.000 $30,000 $35,000 $40,000 45,000 $50,000 $55,000
5,001-10,000 $32.500 $30,000 $45,500 §52,000 558,500 565,000 571,500
Over 10,000 $40.000 $48,000 $56,000 $64,000 $72,000 $80,000 $88,000
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Other Modifications- CAP Fees Associated with
Determination Letter Applications

» Section 14.04(3) & (4) were added to provide reduced fee
amounts for certain nonamender failures discovered
during the determination letter application process not
related to a VCP submission:

« Section 14.04(3) — If the sole failure consists of a
failure to timely adopt good faith amendments, interim
amendments, or amendments required to reflect the
changed operation of the plan on account of the Plan
Sponsor’s decision to implement optional law changes
by their applicable deadlines, but before the expiration
of the plan’s extended remedial amendment period,
the fee is 40% of the applicable fee under “Employer’s
2nd Remedial Amendment Cycle” on the chart in
section 14.04(1).
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Other Modifications- CAP Fees Associated with
Determination Letter Applications

« Section 14.04(4) provides for a flat $1,000 fee if:

a) the sole failure discovered is the failure to adopt
an amendment (upon which a favorable
determination letter was conditioned) within the
applicable remedial amendment period; and

b) the required amendment is or was adopted within
three months of the expiration of the remedial
amendment period for adopting the proposed
amendment. Generally, if the amendment was
adopted more than six months from the date of
the original determination letter it does not qualify
for the reduced fee.
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Other Modifications-Appendix A

»Appendix A, section .01 was revised to:

*»Clarify that all correction methods permitted
In Appendix A and Appendix B are deemed
to be reasonable and appropriate methods of
correcting a failure.

s»Clarify that there may be more than one
reasonable and appropriate correction
method of a failure. Any correction method
used that is not described in Appendix A or B
would need to satisfy the correction
principles of section 6.02.
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Other Modifications-Appendix A

»Appendix A, section .05 and related examples
In Appendix B were revised to generally provide
that:

« matching contribution owed to a participant
may be made in the form of a corrective
employer matching contribution, instead of a
QNEC.

* corrective employer matching contribution
(unlike a QNEC) would be subject to the
vesting schedule under the plan that applies
to employer matching contributions.
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Other Modifications-Appendix A

»Appendix A, section .05(2)(d) was revised and
expanded to add safe harbor corrections
relating to the improper exclusions of
employees from safe harbor 401(k) plans under
§ § 401(k)(12) and 401(k)(13)

« Missed deferral amounts assumed to be
equal to 3% of compensation. May be higher
If the plan provides matching contributions on
deferrals above 3% or if the plan’s automatic
deferral rate is higher.

* No ADP/ACP testing allowed under this safe
harbor correction method.
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Other Modifications- Appendix A

»Appendix A, section .05(6) was added to
provide corrections relating to the improper

exclusions of employees from making elective
deferrals to 403(b) Plans:

* Missed deferral amounts assumed to be
equal to 3% of compensation. May be higher
If the plan provides matching contributions on
deferrals above 3%.

* No ADP/ACP testing allowed under this safe
harbor correction method.
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Other Modifications-Appendix A

»Appendix A, section .05(7) was added to
provide corrections relating to the improper

exclusions of employees from making elective
deferrals to SIMPLE IRA plans:

 Missed deferral amounts assumed to be
equal to 3% of compensation.

 No ADP/ACP testing allowed under this safe
harbor correction method.
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Other Modifications- Appendix A

» Appendix A section .06 was revised to clarify that a
correction involving the failure to timely pay a required
minimum distribution in a defined benefit plan that is
subject to a restriction under § 436 at the time of
correction requires the Plan Sponsor to make a
contribution to the plan

» Appendix A, section .07(2) was revised to clarify that a
lump sum payment made to a spouse for purposes of
correcting a failure to obtain spousal consent before
making distributions to a participant, for a plan that is
subject to a restriction on single-sum payments under §
436(d) at the time of correction, is available only if the
Plan Sponsor (or other person) makes a contribution to
the plan
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Other Modifications-Appendix B

»Appendix B, section 2.07(3) was revised to
clarify that corrective plan amendments, used to
resolve the early inclusion of otherwise eligible
employees in a defined benefit plan, must
consider the rules of § 436 if the plan is
subject to restrictions on increase in liability for
benefits under § 436(c) at the time of
correction.
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